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LETTER OF TRANSMITTAL

Date: November 18, 2014

TOE
Town of Durham Re: Mill Pond Center

8 Newmarket Road

Durham, NH
Job No: 3978

We are sending you: [ | Regular Mail [ ] Overnight Delivery [X] Other (Hand Delivered)

Copies Date No. Description
18 Application for Design Review
18 Letter of Intent
18 Subdivision Application Checklist
18 Abutters List
18 Copies of Property Deed Book 3992, Page 0997
18 Copies of Conservation Deed — Book 3123, Page 0170
3 Full Size Copies of Proposed Subdivision Plan
15 11 X 17 Copies of proposed subdivision plan

3 (Sets) Mailing Labels
1 Check for Fees - $432.00

These are transmitted as checked below:

[X] For your use [] For approval [] For review and comment.
REMARKS:
Copy to: Signed: Matt Fagginger-Auer
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REQUEST FOR PRE-APPLICATION REVIEW

Note: This form and all required information must be filed at least 21 calendar
days before the date of the meeting at which it is to be submitted to the Board.
Filing is to be done at the Planning Office, Durham Town Office Building or by
mail to 15 Newmarket Road, Durham NH 03824.

1. Name and mailing address of applicant
Helen Goransson
255 Depot Road
Eliot, ME 03903-1276

Phone number: (207) 439-6387

2. Name, Mailing Address and Telephone Number of Owner of Record if other
than Applicant:

Seacoast Repertory Theatre

125 Bow Street

Portsmouth, NH 03801
Phone number: (603) 433-4793

3. Location of Proposed Development:
50 Newmarket Road Durham, NH

4. TaxMap6 Lot Number 9-8
5. Type of Development 2 Lot Subdivision

Conceptual Consultation __X  Design Review

6. Is this a request for

7. Abutters: Attach a separate sheet listing the Durham Tax Map and Lot
number, name and mailing address of all abutters, including those across a
street, brook or stream. The list of abutters must also include any holders of
conservation, preservation or agricultural preservation restrictions in
accordance with RSA 676:4(I)(d). Names should be those of current owners
as recorded in the tax records five (5) days prior to the submission of this
application. [For Design Review Only]

8. Items on the attached Pre-Application Review Checklist



9. Costs: Advertising  _$150.00
Abutters Notification — _$182.00 (includes applicant and/or owner)
Design Review $100.00
Total: _ $432.00

The applicant and/ or owner or agent, certifies that this application is complete
and includes all required attachments and requirements.

Date _/l A 2 /1
Applicant and or Owner or Agent % W

Helen Goransson

“I hereby authorize the Durham Planning Board and its agents to access my land
for the purpose of reviewing this subdivision plan, performing road inspections
and any other inspections deemed necessary by the Board or its agents, to ensure
conformance of the on-site improvements with the approved plan and all Town
of Durham ordinances and regulations.”

Date_//-/3- gsm/%

Owner/Agent % gé/d }pﬂm({,&nf [‘-'W@(gz}bw)&é

Seacoast Repertory Theatre




William J. Doucet, PLS, President*
Steven V. Michaud, LLS, V.P. **
| A A AL ™ B John F. Kaiser, LLS
O Jeffrey A. Goldknopf, PLS***
wRVEYz Matthew W. Fagginger-Auer, LLS

BN *Also Licensed in MA & ME
**Also Licensed in VT & RI
**%% Also Licensed in ME

%

Serving your Professional Land Surveying & Mapping Needs ®

November 17, 2014

Town of Durham
Planning Office

8 Newmarket Road
Durham, NH 03824

Mill Pond Center Letter of Intent

The intent of this project is to subdivide two (2) lots from the existing Tax Map 6, Lot 9-8. The
two lots are shown as Proposed Lot 1 and Proposed Lot 2 on the attached Conceptual Design Plan.
Proposed Lot 1 would be 40,000 sq. f.t and Proposed Lot 2 would be 60,000+/-. The intent is for the
proposed frontage for both lots to be located on the existing “Private Road” leading to the Mill Pond
Center with the understanding that the current condition of the road may have to be improved. Both lots
would meet all other applicable dimensional zoning requirements.

o SRS

102 Kent Place T T - 10 Storer Street, Riverview Suite
mmn  NCwmarket, NH 03857 Kennebunk. ME 04043
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TOWN OF DURHAM
8 NEWMARKET RD
DURHAM, NH 03824-2898
PHONE: 603/868-8064

www.ci.durham.nh.us

SUBDIVISION APPLICATION CHECKLIST

Date: November 19, 2014

Name of Applicant: Helen Goransson

Location of Property: 50 Newmarket Road Durham, NH

Tax Map and Lot Number: Tax Map 6, Lot 9-8

Name of Plan:

_X
X

NA

NA

Eighteen (18) copies of a letter of intent detailing the proposal

Eighteen (18) copies of a list of the names and addresses of all the abutters, as
shown in town records not more than five (5) days before the day of filing; and a
list of all holders of conservation, preservation, or agricultural preservation
restrictions on the subject property and abutting parcels

Eighteen (18) copies of any additional documents, as requested by the Planning
Office

Eighteen (18) copies of the current deed, purchase and sale agreement, and
copies of all easements, deed restrictions, rights-of-ways, or other encumbrances
currently affecting the property together with explicit authorization by the
owner(s) for the applicant to submit the application if the owner(s) is (are) not

the applicant.

The applicant has met with the Conservation Commission on the secondary open
space.

The applicant has reviewed and submitted the “Energy Considerations
Checklist” (strongly encouraged, although not required).

Three (3) copies, 24"x 36”, and fifteen (15) additional legible, reduced size copies,
11”7 x 17”, of the plat. However, the Planning Board or its designee may require
the fifteen additional copies to be 24” x 36”, as deemed necessary. The plat shall
be prepared by a land surveyor, using a scale of 1 inch equals 100 feet or larger
(i.e., 1 inch equals 50 feet, 1 inch equals 20 feet, etc.) and shall include:

X proposed subdivision name or identifying title



B

X

name and address of the applicant and the owner ( if different from the
applicant)

names of owners of abutting properties

X
o

North Arrow (True Meridian);
locus plan showing general location of the total tract within the Town
name, address, license number, telephone and seal of the surveyor

boundary survey including bearings, distances, and the location of
permanent markers

location of property lines, including entire undivided lot, lot areas, and
frontage on public right-of-way; each lot shall be numbered according to
the tax map numbering system

deed restrictions
open space to be preserved
existing and proposed streets with class, names, and right-of-way widths

evidence that an application has been submitted for State subdivision
approval, if applicable

an approval block meeting the specifications of the Town

NA FEighteen (18) copies of a Final Common Open Space Ownership and Stewardship
Plan that includes but is not limited to the following if the subdivision contains any
proposed common open space:

NA

NA

NA

NA

NA

The boundaries, acreage, and proposed ownership of all proposed
common open space and any other land that is proposed to be owned by
the Town or other entity.

Provisions for the management of the common open space detailing the
entities responsible for maintaining various elements of the property and
describing management objectives and techniques for each parcel or part
of the property.

Copies of proposed deeds, conservation easements, and other legal
documents relating to the ownership and stewardship of the common
open space.

Evidence that a municipal organization or an independent party will be
designated to assure compliance with all conservation restrictions and
that the designated party is willing to assume this responsibility including
provisions for the creation and funding of a Stewardship Account to
defray the cost of such oversight.

If ownership of any of the common open space will rest with a
homeowners association, community association, or similar group, the
following documents and evidence shall be provided:

NA A description of all lands and facilities to be owned by the
homeowners or community association. This description
shall include a map of the proposal indicating the precise
location of those lands and facilities.

NA Provisions setting forth the powers, duties, and



NA

NA

NA

NA

NA

NA

NA

NA

responsibilities of the association, including the services to
be provided.

A Declaration of Covenants, Conditions, and Restrictions,
giving perpetual easement to the lands and facilities owned
by the association. The Declaration shall be a legal
document that also provides for automatic association
membership for all owners in the subdivision or land
development and shall describe the mechanism by which
owners participate in the association, including voting,
elections, and meetings. Furthermore, it shall give power to
the association to own and maintain the common property
and to make and enforce rules.

Provisions prescribing the process by which association
decisions are reached and setting forth the authority to act.
Provisions requiring each owner within the subdivision or
land development to become a member of the association
including statements establishing cross covenants or
contractual terms binding each owner to all other owners for
mutual benefit and enforcement.

Requirements for all owners to provide a pro rata share of
the cost of the operations of the association.

A process of collection and enforcement to obtain funds
from owners who fail to comply.

A process for transition of control of the association from the
developer to the unit owners.

Provisions describing how the lands and facilities of the
Community Association will be insured, including limit of
liability.

Provisions for the dissolution of the association, in the event
the association should become non-viable, including
provisions for the disposition of any common open space or
other land and facilities owned by the association.

The Board may request additional information be submitted as part of the formal
application where it finds it necessary in order to determine whether the Subdivision
Plan meets the requirements of these regulations. This may include, but is not limited

to, the following:

NA A hydrogeologic assessment prepared by a Certified Geologist or
Registered Professional Engineer, experienced in hydrogeology.

NA A projection of the amount and type of vehicular traffic to be generated on
an average annual daily basis and during peak hours. The trip generation
rates used shall be taken from most recent edition of Trip Generation
Manual, published by the Institute of Transportation Engineers. Trip
generation rates from other sources may be used if the applicant
demonstrates that these sources better reflect local conditions.



NA A traffic impact analysis prepared by a Registered Professional Engineer
with experience in traffic engineering. The analysis shall evaluate traffic
impacts based upon typically daily peak hour traffic and any special
traffic conditions identified by the Planning Board. The analysis shall
indicate the expected average daily vehicular trips, peak-hour volumes,
access conditions to the site, distribution of traffic, types of vehicles
expected, effect upon the level of service of the street giving access to the
site and neighboring streets which may be affected, and recommended
improvements to maintain the desired level of service on the affected
streets.

_NA  Ground Control (both on the site and on the plat) Prior to the submission of the
formal application, ground control shall be installed at the site. The ground control
shall consist of numbered flags, stakes, walls, trees, or other easily identifiable points on
the property. These points shall be well distributed throughout the site at a density of
not less than four points per lot and identified by number on the plat. The purpose of
this requirement is to provide easy identification for all parties required or interested in
examining the site.

NA A Construction Plan shall be submitted when it is necessary to detail the following
information in conjunction with the subdivision application. When a Construction Plan is
submitted, it shall include three (3) copies, 24”x 36”, and fifteen (15) additional legible,

reduced size copies, 11”x 17”.
To be address if this application moves to formal subdivison

location and profiles of existing water mains, sewers, culverts, drains, and
proposed connections or alternative means of providing water supply
(including location of proposed wells, if applicable), disposal of sewage,
and surface drainage;

location of existing wells and septic systems, both on and off-site, within
100 feet of any designated leach field on any proposed lot

existing and proposed easements, right-of-ways, buildings, water courses,
ponds, standing water, rock ledges, stone walls and other essential site
features

existing and proposed topographic contour boundaries at 2-foot intervals
or less (i.e., 1-foot contour intervals)

location of ground water, and percolation tests and test results

soil mapping types/slopes and boundaries including location of soil tests
and test results;

existing buildings and other structures to remain;
final road profiles and cross-sections

State highway/municipal access permit, as applicable

Name, address, license number, telephone, and seal of all professional
surveyors, engineers, wetlands scientists, soil scientists, and septic
designers who participated in the development of the construction plan.



A High Intensity Soils Survey submitted as part of a pre-application submission or an
application shall be prepared by a New Hampshire Certified Soil Scientist and shall be
verified by one of the following methods prior to its consideration by the Planning
Board in the review of the project:

Written evidence provided by the applicant that the Strafford County
Conservation District or its designee has reviewed the soils data and
mapping and agrees that it accurately represents the soil conditions on the

site, or

Written evidence that the Town’s independent certified soil scientist has
reviewed the soils data and mapping and agrees that it accurately
represents the soil conditions on the site.

Sewage Disposal meets Section 9.01 of the Subdivision Regulations for the Town
of Durham.

Water Supply meets Section 9.02 of the Subdivision Regulations for the Town of
Durham.

Driveway and Roads meet Section 9.03 of the Subdivision Regulations for the
Town of Durham.

Utilities meet Section 9.04 and 9.05 of the Subdivision Regulations for the Town
of Durham.

Storm Water Drainage meets Section 9.06 of the Subdivision Regulations for the
Town of Durham. Include evidence of a federal storm water NOI Permit of

applicable.

Floodplain Requirements meet Section 9.07 of the Subdivision Regulations for
the Town of Durham.

Independent Studies and Investigations meet Section 10 of the Site Plan Review
Regulations for the Town of Durham.

Applicant has met with neighbors to discuss project and concerns.

Written waivers from these requirements may be requested with specific
justification to the requirements of Section 12.02 of the Subdivision
Regulations for the Town of Durham.



ABUTTERS LIST
TOWN OF DURHAM - DESIGN REVIEW APPLICATION
Helen Goransson — Mill Pond Center
DSI Project #3978

C

TAX MAP 6, LOT 9-8

SEACOAST REPERTORY THEATRE
125 BOW STREET
PORTSMOUTH, NH 03801
S.C.R.D. BOOK 3992, PAGE 997

TAX MAP 6, LOT 9-9

44 NEWMARKET ROAD, LLC
45 LAFAYETTE ROAD, SUITE 6
NORTH HAMPTON, NH 03862
S.C.R.D. BOOK 2869, PAGE 661

TAX MAP 6, LOT 9-7
CHRISTOPHER NEWCOMB

56 NEWMARKET ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 4113, PAGE 405

TAX MAP 6, LOT 9-10

JEFFREY A. & CHRISTINA L. HILLER
6 LAUREL LANE

DURHAM, NH 03824

S.C.R.D. BOOK 3513, PAGE 122

TAX MAP 6, LOT 9-11

COLIN WARE &

DIANNE E. RAMEY

10 LAUREL LANE

DURHAM, NH 03824

S.C.R.D. BOOK 3793, PAGE 760

TAX MAP 6, LOT 9-6

RICHARD W. & SUSAN W. RENNER
28 NEWMARKET ROAD

DURHAM, NH 03824

S.C.R.D. BOOK 3880, PAGE 77

TAX MAP 6, LOT 11-7 & 11-8
GREAT BAY ANIMAL HOSPITAL, LLC
31 NEWMARKET ROAD

DURHAM, NH 03824

S.C.R.D. BOOK 4211, PAGE 10
S.C.R.D. BOOK 2239, PAGE 510

TAX MAP 6, LOT 11-3

ARTHUR R.S. KLAESON Il

1 DURHAM POINT ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 4229, PAGE 133

TAX MAP 6, LOT 11-4

HOLLY L. CRAIG

3 DURHAM POINT ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 3816, PAGE 221

TAX MAP 6, LOT 12-3

LORI J. WILSON

2 DURHAM POINT ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 2157, PAGE 677

TAX MAP 6, LOT 12-3A
TOWN OF DURHAM
15 NEWMARKET ROAD
DURHAM, NH 03824

TAX MAP 6, LOT 12-4
MARIE E. POLK

34 BANK STREET

NEW CANAAN, CT 06840

TAX MAP 6, LOT 12-5
MARK & CHRISTINE HENDERSON
1 MAIN STREET, SUITE 16
DURHAM, NH 03824

S.C.R.D. BOOK 1806, PAGE 451

TAX MAP 6, LOT 12-6
WILLIAM SULLIVAN &

KAREN N. GERVASIO

181 DREW ROAD

MADBURY, NH 03823

S.C.R.D. BOOK 1806, PAGE 456

Page 1 of 2



ABUTTERS LIST
TOWN OF DURHAM - DESIGN REVIEW APPLICATION
Helen Goransson — Mill Pond Center
DSI Project #3978

TAX MAP 6, LOT 12-7

REGAN ROBBINS

53 NEWMARKET ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 4205, PAGE 219

TAX MAP 6, LOT 12-8
WILLIAM & JANE LENHARTH
55 NEWMARKET ROAD
DURHAM, NH 03824

TAX MAP 15, LOT 15-8
TIMOTHY G. & ELEANOR BUTLER
GOLDS COTTAGE, PETERSFIELD
ROAD

GREATHAM

HEMPSHIRE, XX GU33 6HA
S.C.R.D. BOOK 2743, PAGE 477

TAX MAP 6, LOT 7-10

DAVID A. & CYNTHIS S. COOPER REV.

TRUST

41 MILL POND ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 3477, PAGE 534

TAX MAP 6, LOT 7-36
FRANK JR. & KATE E. POLITANO
39 MILL POND ROAD
DURHAM, NH 03824
S.C.R.D. BOOK 3835, PAGE 568

TAX MAP 6, LOT 8-1

MURRY & DOROTHY STRAUS
33 MILL POND ROAD
DURHAM, NH 03824

S.C.R.D. BOOK 1940, PAGE 775

TAX MAP 6, LOT 8-2

JOEL TILLINGHAST

23 BRIMMER STREET #1
BOSTON, MA 02108

S.C.R.D. BOOK 3758, PAGE 629

CONSERVATION EASEMENT
HOLDER:

SOUTHEAST LAND TRUST
PO BOX 675
EXETER, NH 03833

ADMINISTRATIVE ABUTTERS:

Doucet Survey, Inc.
102 Kent Place
Newmarket, NH 03857

GZA GeoEnvironmental, Inc.
5 Commerce Park North
Suite 201

Bedford, NH 03110

Mill Pond Center, Inc.
50 Newmarket Road, RR Box 1
Durham, NH 03824

Helen Goransson

255 Depot Road
Eliot, ME 03903-1276

Page 2 of 2



Doc # 0002335 Feb 15, 2012 10:56 AM,
Book 3992 Page 0997 Page 10f 3
Register of Deeds, Strafford County

THIS IS A NON-CONTRACTUAL TRANSFER;
NO TRANSFER TAX DUE PURSUANT TO N.H. RSA 78-B:2-1X

WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS, that 50 NEWMARKET ROAD, INC., a New
Hampshire non-profit corporation, of 50 Newmarket Road, Durham, NH 03824, grants to

SEACOAST REPERTORY THEATRE, a New Hampshire non-profit corporation, of 125 Bow
Street, Portsmouth, NH 03801, with WARRANTY COVENANTS, the following described

premises:

A certain tract or parcel of land with the buildings thereon, situated Westerly of the
Newmarket Road, in Durham, County of Strafford and State of New Hampshire, and being
Lot No. 5 on a plan entitled “Plan of Lots, James C. and Nell E. Chamberlin, Newmarket
Road, Durham, New Hampshire” dated January 1980, prepared by G.L. Davis & Associates,
recorded in Strafford County Registry of Deeds Drawer 20, Plan 147, bounded and described

as follows:

Beginning at a marker in the Westerly sideline of the Newmarket Road at the
Southeasterly corner of Lot No. 2, thence running N 29° 45’ W along said Lot No. 2 a distance
of 110 feet, more or less, to a marker; thence running N 73° 33’ W along said Lot No. 2 a
distance of 161.45 feet, more or less, to a marker at the Easterly corner of Lot No. 3; thence
running N 44° 03’ 30” W along said Lot No. 3 a distance a distance of 455 feet, more or less,
to a marker at the Northerly corner of Lot No. 3; thence continuing N 44° 03’ 30” W along
Lot No. 4 a distance of 50 feet, more or less, to a marker; thence running N 42" E along Lot
No. 4 a distance of 200 feet, more or less, to the Northeasterly corner thereof; thence
running N 54° W along said Lot No. 4 approximately 250 feet to the Oyster River; thence
running Northeasterly along the Oyster River approximately 440 feet to a drill hole in ledge
at land now or formerly of William C. and Ruth K. Chamberlin; thence running S 59° 06’ E
along said Chamberlin land 712.4 feet, more or less, to the center of a stone culvert; thence
running S 84° 14’ E along said Chamberlin land 476.1 feet, more or less, to a marker in the
Westerly sideline of Newmarket Road; thence running Southerly along a stone wall on the

S

You created this PDF from an application that is not licensed to print to novaPDF printer (http://www.novapdf.com)



Book 3992 Page 0998 Page 2 of 3

Westerly sideline of the Newmarket Road 541.4 feet, more or less, to a marker in a stone
wall at Lot No. 1; thence running N 62° 07’ W along said stone wall and said Lot No. 1a
distance of 7.4 feet, more or less, to a marker; thence running N 17° 04’ W along said stone
wall and said Lot No. 1a distance of 52.6 feet, more or less, to a marker; thence running N
36° 33’ W 212.1 feet, more or less, to a marker at the end of said stone wall; thence running S
53° 09’ W along a stone wall and said Lot No. 1 a distance of 317.2 feet, more or less, to a
marker at the end of said stone wall; thence running S 36° 34’ E along a stone wall and said
Lot No. 1 a distance of 222.1 feet, more or less, to a marker in the Westerly sideline of said
Newmarket Road; thence running S 62° 29’ W along said road 148.3 feet, more or less, to a
marker; thence continuing S 60° 15’ W along said road 91.8 feet, more or less, to a marker at
Northeasterly corner of Lot No. 2 at the point of beginning.

Subject to Conservation Easement Deed from Mill Pond Center, Inc. to Rockingham
Land Trust recorded at the Strafford County Registry of Deeds at Book 3123, Page 170.

Being the same premises conveyed to the Grantor by deed from Federal Savings
Bank dated September 15, 2009 and recorded at the Strafford County Registry of Deeds at

Book 3775, Page 932.

Subject to the Commercial Mortgage, Security Agreement and Assignment of Leases
and Rents from 50 Newmarket Road, Inc. to Swedepole Investments, LLC dated September
15, 2009 recorded at the Strafford County Registry of Deeds at Book 3775, Page 934 as
modified by Mortgage Modification Agreement dated December 6, 2010 recorded at the
Strafford County Registry of Deeds at Book 3887, Page 438.

—
EXECUTED this /2 dayof fM, 2012.

50 NEWMARKET ROAD, INC.
M—‘_—\ By‘ - w‘m—
"Witneg,{_,/ Print Name: A
Its: [['[;g @ﬁ; DENT

2
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Book 3992 Page 0999 Page 3 of 3

STATE OF NEW.HAMPSHIRE
COUNTY OF &Z%A_UL ss.
I
Onthis /S  dayof ;“Mmz, before me, personally appeared
4@/@, known to me, or W me through satisfactory evidence of
identification, to be the individual who exetdted the foregoing instrument, and
acknowledged to me tha?e/sh?xécuZed the foregoing voluntarily for its stated purpose
as the duly authorized }” / 2y (title of officer) of 50 Newmarket Road, Inc., a
New Hampshire non-profit corporation.

““HH“H”

s“g‘\fx-‘%%wxfi”‘"z
SR
s 7 . 2% g >
S § oS g < _
2% OIe5iinoo é%;_.ﬁary ic/Justice of the Peaze
%"4%"6 nted a.m?:/t :
" m,,""m“f;\\\\‘my Commission expires: _< . 2- /3

S:\SE-SL\Seacoast Repertory Theatrel50 Newmarket Road, InciWarranty Deed to SRT.rtf

3
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CONSERVATION EASEMENT DEED

MILL POND CENTER, INC., a New Hampshire not-for-profit corporation, of 50
Newmarket Road, Durham, County of Strafford, State of New Hampshire, 03824, (hereinafter
referred to as the "Grantor”, which word where the context requires includes the plural and shall,
unless the context clearly indicates otherwise, include the Grantor's executors, administrators,
legal representatives, devisees, heirs, successors and assigns),

FOR CONSIDERATION PAID, with WARRANTY covenants, grants in perpetuity to
the

ROCKINGHAM LAND TRUST, a New Hampshire not-for-profit corporation, with an
address of 8 Center Street, Exeter, County of Rockingham, State of New Hampshire, having
been determined by the Internal Revenue Service to be an income tax exempt, publicly supported
corporation, contributions to which are deductible for federal income tax purposes pursuant to
the United States Internal Revenue Code, (hereinafter referred to as the "Grantee" which shall,
unless the context clearly indicates otherwise, include the Grantee's successors and assigns),

the Conservation Easement (herein referred to as the "Easement") hereinafter described
with respect to a significant portion of a certain parcel of land (herein referred to as the
"Property") with any and all structures and improvements thereon situated on 50 Newmarket
Road in the Town of Durham, County of Strafford, State of New Hampshire. Said Property
consists of approximately 9.977 acres of land identified in Tax Map 6, Lot 9-8 and is more
particularly bounded and described in Appendix "A" attached hereto and made a part hereof.
Specifically excluded from this Easement is a distinct area of land also within Tax Map 6, Lot 9-
8, consisting of 7.281 acres land (herein referred to as the "Exclusion Area") and is more
particularly bounded and described in Appendix “B” attached here to and made a part hereof.
Said Property and said Exclusion Area are also more particularly bounded and described in the
“Conservation Easement Plan for Mill Pond Center, 50 Newmarket Road, Durham, New
Hampshire™ dated March 5, 2003 with revisions through May 10, 2004, and completed by
Doucet Survey, Inc. of Newmarket, NH, to be recorded herewith.

Page 1 of 19
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BK3123 re0| 7]

1. PURPOSES

The Easement hereby granted is pursuant to NH RSA 477:45-47, exclusively for the following
conservation purposes:

A. The protection and conservation of open spaces, particularly the conservation of the
approximately 5 acre hayfield, of which the Property consists; and

B. The protection of the more than 400 feet of shoreline on the Oyster River, on which
the Property fronts and provides access to;

C. The preservation of open spaces for the scenic enjoyment of the general public as
viewed from Newmarket Road (Route 108), including the more than 400 feet of
frontage along Newmarket Road, a public road;

D. The assurance and preservation of access to the land of which the Property consists
for non-motorized, non-commercial, transitory outdoor recreation by the general
public, including the potential of a future pedestrian link to downtown Durham; and

E. The conservation of the open fields, forests, and shoreline of the Property for the
education and enjoyment of the general public.

These purposes are consistent with the clearly delineated open space and conservation goals and
objectives of the Town of Durham Master Plan 2000 which states as a goal that Durham should:
“Create an urban service area greenway system that is based upon the major streams and rivers
within the core — College Brook, Beards Creek, Oyster River, Littlehale Creek, Pettee Brook,
and Reservoir Brook” (page 4.23)

And further recommends that “The Mill Pond and adjacent wetlands should be enhanced as a
demonstration of the importance of greenway extensions into the downtown core. Enhancement
of foot paths and passive recreational use of this area should be encouraged for the benefit of
those living in the immediate neighborhood and to enhance the vision of Durham’s special
relationship with its fresh — and saltwater bodies” (page 4.24);

And further states as a goal to “Systematically identify, prioritize, and develop a multi-faceted
protection program for the scenic viewsheds in Durham” (page 4.27);

And further recommending that “Critical viewsheds should be identified and protected with
scenic easements” (page 4.27);

And further recognizing the Newmarket Road “view toward Mill Pond Center” as a viewshed
that should be considered for protection (page 4.27);

And further states as a goal that “A multi-agency/group effort should be undertaken to conserve
areas identified by this Master Plan as having important values to the community” (page 4.31);
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And further recommending that “The Town should pursue and encourage other agencies and
non-profits to pursue the acquisition of conservation easements or fee title to the properties
shown on the map entitled Areas Identified for Conservation — 2000,” said map identifying a

portion of the Mill Pond Center property (page 4.31).

These purposes are also consistent with New Hampshire RSA Chapter 79-A which states: "It is
hereby declared to be in the public interest to encourage the preservation of open space, thus
providing a healthful and attractive outdoor environment for work and recreation of the state's
citizens, maintaining the character of the state's landscape, and conserving the land, water, forest,

agricultural and wildlife resources."; and

All of these purposes are consistent and in accordance with the U.S. Internal Revenue Code,
Section 170(h).

The Easement hereby granted with respect to the Property is as follows:
2. USE LIMITATIONS (Subject to the reserved rights specified in Section 3 below)

A.  The Property shall be maintained in perpetuity as open space without there being
conducted thereon any industrial or commercial activities, except agriculture and forestry as
described below, and provided that the productive capacity of the Property to produce forest
and/or agricultural crops shall not be degraded by on-site activities.

i For the purposes hereof, "agriculture" and “forestry” shall include animal
husbandry, floriculture, and horticulture activities; the production of plant and animal
products for domestic or commercial purposes; the growing, stocking, cutting, and sale of
Christmas trees or forest trees of any size capable of producing timber or other forest
products; and the processing and sale of products produced on the Property (such as pick-
your-own fruits and vegetables and maple syrup).

ii. Agriculture and forestry on the Property shall be performed, to the extent
reasonably practicable, in accordance with the then current scientifically based practices
recommended by the University of New Hampshire Cooperative Extension, U.S. Natural
Resources Conservation Service, or other government or private, nonprofit natural
resource conservation and management agencies then active.

B. The Property shall not be subdivided from the Exclusion Area or otherwise divided in
ownership.

C. No structure or improvement, including, but not limited to, a dwelling, a maple sugar
house, barn, shed, workshop, any portion of a septic system, tennis court, swimming pool, dock,
aircraft landing strip, telecommunications and/or wireless communications facility, tower,
bleachers, or mobile home, shall be constructed, placed or introduced onto the Property.
However, ancillary improvements including, but not limited to, a permeable road, fence, or
culvert, may be constructed, placed or introduced onto the Property only as necessary in the
accomplishment of the agricultural, forestry, conservation, or noncommercial outdoor
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recreational uses of the Property and provided that they are not detrimental to the purposes of
this Easement.

D.  Noremoval, filling, or other disturbances of soil surface, nor any changes in topography,
surface or subsurface water systems, wetlands, or natural habitat shall be allowed unless such
activities:

i. are commonly necessary in the accomplishment of the agricultural, forestry,
conservation, habitat management, or noncommercial outdoor recreational uses of
the Property; and

i, do not harm state or federally recognized rare, threatened, or endangered species,
such determination of harm to be based upon information from the New
Hampshire Natural Heritage Inventory or the agency then recognized by the State
of New Hampshire as having responsibility for identification and/or conservation
of such species; and

iii.  are not detrimental to the scenic, forestry, recreational and wildlife habitat
protection purposes of this Easement; and

Prior to commencement of any such activities, all necessary federal, state, and local
governmental permits and approvals shall be secured.

E. No outdoor advertising structures such as signs and billboards shall be displayed on the
Property except as desirable or necessary in the accomplishment of the agricultural, forestry,
conservation, or noncommercial outdoor recreational uses of the Property, and provided such
signs are not detrimental to the purposes of this Easement. No sign shall be greater than 16
square feet in size and no sign shall be artificially illuminated.

F. There shall be no mining, quarrying, excavation, or removal of rocks, minerals, gravel,
sand, topsoil, or other similar materials on the Property, except in connection with any
improvements made pursuant to the provisions of sections 2.A., C., D., or E., above. No such
rocks, minerals, gravel, sand, topsoil, or other similar materials shall be removed from the

Property.

G. There shall be no dumping, injection, burning, or burial of man-made materials or
materials then known to be environmentally hazardous including vehicle bodies or parts.

H. The Property shall in no way be used to satisfy the density requirements of any applicable
zoning ordinance or subdivision with respect to the development of any other property.

I There shall be no defacement, movement, removal, or alteration of any stone walls or

other monuments or markers that serve as legal boundaries, as per New Hampshire RSA 472:6,
or as the legal boundary of this Easement as described in Appendix A.
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3. RESERVED RIGHTS

All uses of the Property not expressly prohibited herein and not inconsistent with the Purposes of
this Easement are expressly reserved to the Grantor.

A. This provision is an exception to Sections 2(A), 2(C), 2(D), and 2(F) above. The Grantor
reserves the right to place, construct, or introduce a small outdoor, uncovered stage and
associated electric utilities within “Area A”, as identified on the Plan recorded herewith and
more particularly described in Appendix “A” attached hereto, subject to the following conditions

and to review and approval of the Grantee.

i. Said stage shall be no greater than 750 square feet in total. The gross square footage
shall be measured from the outside edge of the stage.

ii. Said stage shall be temporary in nature and shall not be placed, constructed, or
introduced within Area A prior to one week before Memorial Day of each year and
shall be removed prior to October 31 of each year.

iii. Said stage shall be placed to the extent practicable so as to minimize its detrimental
impact on the purposes of this Easement, as described in Section 1. In no case shall
the traveling public be able to view said stage from Route 108 (Newmarket Road).

iv.  Said associated electric utilities are intended solely to service the stage with electrical
power for sound, lighting, and related event use. Said associated electric utilities may
be permanent or temporary in nature but shall in all cases be constructed and located
so as to minimize their impact on the purposes of this Easement, as outlined in
Section 1 above. Said utilities shall not include a septic system, leach field,
composting toilets or other human waste disposal system.

v. To exercise this right, the Grantor shall provide written notice to the Grantee at least
60 days prior to the submission of the initial application to the Planning Board or
other local authority having jurisdiction over such structures, buildings, and
improvements. Said notice shall include the specific details of said exercise,
including but not limited to the proposed location of the stage, the footprint and
square footage of the stage, and the location and nature of the associated electric

utilities,

vi.  After consideration of the impact of the proposed exercise of this right on the
purposes of this Easement, the Grantee shall approve or disapprove the proposed
exercise in writing to the Grantor. Grantee shall approve or disapprove prior to final
action by the Planning Board or other local authority having jurisdiction over such
structures. Such approval shall not be unreasonably withheld.

vii.  Any future renovation or change in the type, size, or location of the stage and
associated electric utilities shall also be subject to review and approval by the
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Grantee, under the same conditions and through the same process set forth in Section
3(A)i-v above.

viii. Should the Property be sold, transferred, or otherwise conveyed by the original
Grantor, being the Mill Pond Center, Inc., to a third party, this right shall be
extinguished except by mutual agreement and subject to mutually acceptable
modifications between the Grantor and Grantee. However, should the Grantor and
Grantee be unable to come to a mutually acceptable agreement prior to the transfer of
the Property, the Grantor agrees to remove and properly dispose of any associated
electrical utilities within the Easement and installed to service the stage in Area A.
Said mutual agreement shall be in writing and shall be recorded at the Strafford
County Registry of Deeds.

B. This provision is an exception to Section 2(A) above and Section 4 below. The Grantor
reserves the right to conduct events between one week before Memorial Day and October 31 of
each year on the stage within Area A reserved under Section 3(A) above, subject to the following
limitations and conditions:

i. Said events may be open to the public or may be private and the Grantor may, at its
sole discretion, charge a fee for attendance at said events. Further, Grantor may
temporarily prohibit public access to Area A immediately prior to, during, and
following said events, when unfettered public access may interfere with the event.

ii. Said events may be limited, restricted, or forbidden by the Grantee due to soil
erosion, sedimentation of nearby wetlands, soil compaction, and loss of vegetative
cover within Area A. Should significant soil erosion, sedimentation of nearby
wetlands, soil compaction, and loss of vegetative cover occur as the result of events
conducted by the Grantor within Area A so as, in the sole opinion of the Grantee, to
be detrimental to the purposes of this Easement as outlined in Section 1 above, the
Grantor shall be required to develop and implement a site management plan that
addresses the aforementioned problems. Said plan shall be subject to review and
approval by the Grantee.

iii. The Grantor shall provide the Grantee with written notice of the schedule of events
thirty (30) days prior to the first event of each year.

iv. Should the Property be sold, transferred, or otherwise conveyed by the original
Grantor, Mill Pond Center, Inc., to a third party, this right shall be extinguished
except by mutual agreement and subject to mutually acceptable modifications
between the Grantor and Grantee. Said mutual agreement shall be in writing and
shall be recorded at the Strafford County Registry of Deeds.

C. The Grantor reserves the right to maintain, repair, or relocate the existing walking trail
located on the Plan recorded herewith and further, to construct and repair new walking trails on
the Property. Said trails shall be constructed and maintained so as to minimize erosion and
sedimentation from the Property into the Oyster River. The Grantor must notify the Grantee in
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writing at least thirty (30) days before relocating existing trails or constructing new trails. This
reserved right does not require the creation or maintenance of said trails and the Grantor shall be
under no obligation to create or maintain said trails.

D. This provision is an exception to Section 2(C) above. The Grantor reserves the right to
maintain, repair, replace, or expand the existing dock on the Oyster River as identified in the
Baseline Documentation and Acknowledgement of Property Condition Report, a copy of which
is on file with the Grantor, Grantee, and Executory Interest Holder. Said dock may be expanded
to a total area of no larger than 150 square feet, as measured by its outside dimensions and said
expansion shall not damage any rare, threatened, endangered species or exemplary natural
communities. Prior to commencement of such activities, all necessary federal, state, and local
permits and approvals shall be secured. The Grantor must notify the Grantee in writing at least
thirty (30) days before exercising this right.

E. This provision is an exception to Section 2(A) above. The Grantor reserves the right to
conduct, or to allow other entities to conduct, commercial educational activities on the Property,
including but not limited to the hosting of an environmental education camp or arts-related
programming. Said commercial educational activities shall not be detrimental to the scenic,
open space, water quality, and recreational purposes of this Easement as outlined in Section 1

above.

F. This provision is an exception to Sections 2(C), (D) and (F) above. The Grantor reserves
the right to place, construct, and locate a pedestrian bridge across the Oyster River to serve as a
trail link with downtown Durham. Said pedestrian bridge shall be consistent with the purposes
of this Easement and shall be constructed so as to minimize erosion and sedimentation into the
Oyster River. The location and design of said pedestrian bridge shall be mutually agreed to by
the Grantor and Grantee, said mutual agreement to be in writing. Further, Grantor shall secure
all necessary local, state, and federal permits prior to beginning any site work and said work shall
not damage any rare, threatened, endangered species or exemplary natural communities. Once
constructed, the Grantor shall have the right to maintain, repair and replace said pedestrian
bridge.

G. This provision is an exception to Sections 2(A), (C), (D) and (F) above. The Grantor
reserves the right to maintain, repair, and replace the leach field, a portion of which is currently
located within the Easement area and identified in the Baseline Documentation and
Acknowledgement of Property Condition Report, a copy of which is on file with the Grantor,
Grantee, and Executory Interest Holder, subject to the following conditions:

& Said leach field shall serve only the buildings and structures located on the Property
and Exclusion Area at the time of the recording of this Easement.

ii. Should said leach field fail and require replacement, the Grantor agrees first, that if, at
the time of proposed replacement of the leach field, a sanitary sewer line along the
Property’s boundary with Route 108 has been extended prior to the proposed exercise
of this right or will be extended along the Property’s boundary with Route 108 within
six (6) months of the proposed exercise of this right, the Grantor will forego the
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replacement of said leach field and connect to the sewer line. Said leach field shall be
removed from the Property and properly disposed of.

iii. Further, if the sewer line has not been extended or will not be extended within six 6)
months of the proposed exercise of this right, the Grantor shall next evaluate the
relocation of the leach field within the Exclusion Area. Should the Grantor be unable
to locate an acceptable replacement area for the leach field within the Exclusion Area,
the Grantor may then replace the leach field on the portion of the Property subject to
this Easement.

iv. To exercise this right of replacement of the leach field within the portion of the
Property subject to this Easement, the Grantor shall provide written notice to the
Grantee at least 30 days prior to the submission of the initial application to the
Planning Board or other authority having jurisdiction over such structures. Said
notice shall justify the placement of said leach field inside of the Easement and shall
include the specific details of said exercise, including but not limited to the proposed
location of the leach field.

\2 The Grantee shall approve the proposed exercise in writing to the Grantor only if the
Grantor demonstrates that no extension of the sanitary sewer line has occurred or is
planned along the Property’s boundary with Route 108 within six (6) months of the

‘proposed exercise of this right, and that no reasonable, acceptable location can be
identified within the Exclusion Area for said leach field. Grantee shall approve or
disapprove prior to final action by the authority having jurisdiction over such
structures. Such approval shall not be unreasonably withheld. Grantor and Grantee
shall join in recording a notice at the Strafford County Registry of Deeds.

4. AFFIRMATIVE OBLIGATIONS OF THE GRANTOR

A. The Grantor hereby conveys public pedestrian access to all portions of the Property as
shown on the Plan recorded herewith, except that the Grantor may post
1. with prior approval of the Grantee, any portion of the Property against public use
should it deem such posting to be necessary to protect the purposes of this
Easement set forth in Section 1 above; and/or
2. temporarily, any portion of the Property against public use when public safety
may be at risk; and/or
3. any portion of the Property against public use from dusk to dawn; and/or
4. temporarily, Area A against public use, as reserved in Section 3(B) above.

Such pedestrian access is solely for transitory, non-commercial, non-motorized outdoor
recreation, including but not limited to walking, hiking, cross country skiing, bird watching, and
fishing. The Grantor shall notify the Grantee in writing within (5) days of posting against public
access, as permitted under the provision of Section 4.A.2 above.

B. The Grantor shall maintain the open fields, as identified in the Baseline Documentation
and Acknowledgement of Property Condition Report on file with the Grantor, Grantee, and
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Executory Interest Holder, through mowing and other appropriate management activities to
ensure an unobstructed scenic view of the Property from Route 108 (Newmarket Road). Should
the scenic view from Route 108 (Newmarket Road) become obstructed by trees, brush, or other
vegetative growth, the Grantee shall have the right to mow the field and clear said trees, brush, or
vegetative growth to reestablish the scenic view from Route 108 (Newmarket Road). The
Grantor shall reimburse the Grantee for the actual costs of said mowing and clearing of trees,
brush, or vegetative growth. The Grantee shall notify the Grantor thirty (30) days prior to the
mowing or clearing said trees, brush or vegetative growth.

5. NOTIFICATION OF TRANSFER, TAXES, MAINTENANCE

A. The Grantor agrees to notify the Grantee in writing 10 days before the transfer of title to
the Property.

B. The Grantee shall be under no obligation to maintain the Property or pay any taxes or
assessments thereon.

6. BENEFITS, BURDENS, AND ACCESS

A The burden of the Easement conveyed hereby shall run with the Property and shall be
enforceable against all future owners and tenants in perpetuity; the benefits of this Easement
shall not be appurtenant to any particular parcel of land but shall be in gross and assignable or
transferable only to the State of New Hampshire, the U.S. Government, or any subdivision of
either of them, consistent with Section 170(c)(1) of the U.S. Internal Revenue Code of 1986, as
amended, or to any qualified organization within the meaning of Section 170(h)(3) of said Code,
which organization has among its purposes the conservation and preservation of land and water
areas and agrees to and is capable of enforcing the conservation purposes of this Easement. Any
such assignee or transferee shall have like power of assignment or transfer.

B. The Grantee shall have reasonable access to the Property and all of its parts for such
inspection as is necessary to determine compliance with and to enforce this Easement and
exercise the rights conveyed hereby and fulfill the responsibilities and carry out the duties

assumed by the acceptance of this Easement.

C The Grantee shall have the right to place signs on the Property boundaries for the purpose
of identifying it as conservation easement land protected by the Grantee.

7. EXECUTORY INTEREST

A. If the Grantee ceases to enforce the Easement conveyed hereby or fails to enforce it
within thirty (30) days after receipt of written notice from the Town of Durham, a qualified
organization as specified in Section 6.A. above (sometimes herein referred to as the “Executory
Interest Holder™), requesting such enforcement delivered in hand or by certified mail, return
receipt requested, then said Town of Durham shall have the right to enforce this Easement. All
reasonable costs of such enforcement shall be paid by the Grantee. In such circumstance, the
Town of Durham shall then also have the right to terminate the interest of the Grantee in the
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Property by recording a notice to that effect in the Registry of Deeds referring hereto and shall
then assume all interests and responsibilities granted to the Grantee in this deed.

B. The interests held by the Executory Interest Holder are assignable or transferable to any
party qualified to become the Grantee's assignee or transferee as specified in Section 6.A. above.
Any such assignee or transferee shall have like power of assignment or transfer.

8. BREACH OF EASEMENT — GRANTEE’S REMEDIES

A. If the Grantee determines that a breach of this Easement has occurred or is threatened, the
Grantee shall notify the Grantor in writing of such breach and demand corrective action to cure
the breach and, where the breach involves injury to the Property resulting from any use or
activity inconsistent with the purpose of this Easement, to restore the portion of the Property so
injured to its prior condition in accordance with a plan approved by the Grantee. Such notice
shall be delivered in hand or by certified mail, return receipt requested.

B. If the Grantor fails, within thirty (30) days after receipt of such notice or after otherwise
learning of such conduct, to undertake those actions, including restoration, which are reasonably
calculated to cure said breach and to repair any damage to the Property caused thereby or fails to
continue diligently to cure such breach until finally cured, the Grantee may undertake any
actions that are reasonably necessary to repair any damage in the Grantor’s name or to cure such
breach, including an action at law or in equity in a court of competent jurisdiction to enforce the
terms of this Easement, to enjoin the violation, ex parte as necessary, by temporary or permanent
injunction, and to require the restoration of the Property to the condition that existed prior to any
such injury.

C. The Grantee shall be entitled to recover damages for violation of the terms of this
Easement or injury to the Purposes of this Easement, as identified in Section 1 above. Without
limiting the Grantor’s liability therefor, the Grantee, in its sole discretion, may apply any
damages recovered to the cost of undertaking any corrective action on the Property.

D. If the Grantee, in its sole discretion, determines that circumstances require immediate
action to prevent or mitigate significant damage to the conservation values of the Property, the
Grantee may pursue its remedies under this Section 8 without prior notice to the Grantor or
without waiting for the period provided for cure to expire.

E. The Grantee’s rights under this Section 8 apply equally in the event of either actual or
threatened violations of the terms of this Easement. The Grantor agrees that the Grantee’s
remedies at law for any violation of the terms this Easement are inadequate and that the Grantee
shall be entitled to the injunctive relieve described in Section 8.B, both prohibitive and
mandatory, in addition to such other relief to which the Grantee may be entitled, including
specific performance of the terms of this Easement, without the necessity of proving either actual
damages or the inadequacy of otherwise available legal remedies. The Grantee’s remedies
described in this Section 8 shall be cumulative and shall be in addition to all remedies now or
hereafter existing at law or in equity.

F. All reasonable costs incurred by the Grantee in enforcing the terms of this Easement
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against the Grantor, including, without limitation, costs and expenses of suit and reasonable
attorneys’ fees, and any costs of restoration necessitated by the Grantor’s breach of this
Easement shall be borne by the Grantor, provided that the Grantor is directly or primarily
responsible for the breach; and provided further, however, that if the Grantor ultimately prevails
in a judicial enforcement action initiated by the Grantee, the Grantee shall bear the costs of the
Grantor’s costs and expenses of suit and reasonable attorney fees.

G. Forbearance by the Grantee to exercise its rights under this Easement in the event of any
breach of any term thereof by the Grantor shall not be deemed or construed to be a waiver by the
Grantee of such term or of any subsequent breach of the same or any other term of this Easement
or of any of the Grantee’s rights hereunder. No delay or omission by the Grantee in the exercise
of any right or remedy upon any breach by the Grantor shall impair such right or remedy or be
construed as a waiver. The Grantor hereby waives any defense of laches, estoppel, or
prescription.

H. Nothing contained in this Easement shall be construed to entitle the Grantee to bring any
action against the Grantor for any injury to or change in the Property resulting from causes
beyond the Grantor’s control, including, but not limited to, unauthorized actions by third parties,
natural disasters such as fire, flood, storm, disease, infestation and earth movement, or from any
prudent action taken by the Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to the Property resulting from such causes. The Grantee and the Grantor
reserve the right, separately or collectively, to pursue all legal and/or equitable remedies, as set
forth in this Section 8, against any third party responsible for any actions detrimental to the
conservation purposes of this Easement.

9. NOTICES

All notices, requests and other communications, required or permitted to be given under this
Easement shall be in writing, except as otherwise provided herein, and shall be delivered in hand
or sent by certified mail, postage prepaid, return receipt requested to the appropriate address set
forth above or at such other address as the Grantor or the Grantee may hereafter designate by
notice given in accordance herewith. Notice shall be deemed to have been given when so

delivered or so mailed.

10. SEVERABILITY

If any provision of this Easement, or the application thereof to any person or circumstance, is
found to be invalid by a court of competent jurisdiction, by confirmation of an arbitration award

or otherwise, the remainder of the provisions of this Easement or the application of such
provision to persons or circumstances other than those to which it is found to be invalid, as the

case may be, shall not be affected thereby.
11. CONDEMNATION

A. Whenever all or part of the Property is taken in exercise of eminent domain by public,
corporate, or other authority so as to abrogate in whole or in part the Easement conveyed hereby,
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the Grantor and the Grantee shall thereupon act jointly to recover the full damages resulting from
such taking with all incidental or direct damages and expenses incurred by them thereby to be
paid out of the damages recovered.

B. The balance of the land damages recovered (including, for purposes of this subsection,
proceeds from any lawful sale, in lieu of condemnation, of the Property unencumbered by the
restrictions hereunder) shall be divided between the Grantor and the Grantee in proportion to the
fair market value at the time of condemnation of their respective interests in that part of the
Property condemned. The values of the Grantor’s and Grantee's interest shall be determined by
an appraisal prepared by a qualified appraiser at the time of condemnation. Should the Town of
Durham be the Executory Interest Holder at the time of condemnation, the Town of Durham
shall receive 50% of the Grantee’s value. In the case where the Town of Durham undertakes the
condemnation of all or a portion of the Property and the Town of Durham is the Executory
Interest Holder at the time of condemnation, the Grantee shall keep 100% of the value from its
interest and the Town of Durham shall receive none.

. The Grantee and Executory Interest Holder shall use their respective shares of the
proceeds in a manner consistent with and in furtherance of one or more of the conservation
purposes set forth herein.

12.  ADDITIONAL EASEMENT

Should the Grantor determine that the expressed purposes of this Easement could better be
effectuated by the conveyance of an additional easement, the Grantor may execute an additional
instrument to that effect, provided that the conservation purposes of this Easement are not
diminished thereby and that a public agency or qualified organization described in Section 56.A.,
above, accepts and records the additional easement.

13. ALTERNATE DISPUTE RESOLUTION

A. The Grantor and the Grantee desire that issues arising from time to time concerning
prospective uses or activities in light of the conservation purposes of the Easement will first be
addressed through candid and open communication between the parties rather than unnecessarily
formal or adversarial action. Therefore, the Grantor and the Grantee agree that if a party becomes
concerned about the consistency of any proposed use or activity with the purpose(s) of this
Easement, wherever reasonably possible, the concerned party shall notify the other party of the
perceived or potential problem, and explore the possibility of reaching an agreeable resolution.

B. If informal dialogue does not resolve the issue, and the Grantor agrees not to proceed
with the proposed use or activity pending resolution of the on-going dispute, either party may
refer the dispute to mediation by request made in writing to the other. Within ten (10) days of
the receipt of such a request, the parties shall agree on a single impartial mediator who shall be
an attorney licensed to practice law in New Hampshire or an experienced land use or land
conservation professional, both of which must have experience with conservation easements and
training in mediation. The mediator shall be mutually agreed upon by the Grantor and Grantee.
Mediation shall be conducted in Durham, New Hampshire. Each party shall pay its own
attorneys’ fees and the costs of mediation shall be split equally between the parties.
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C. If the dispute has not been resolved by mediation within sixty (60) says after delivery of
the mediation request, or the parties are unable to agree on a mediator within thirty (30) days
after delivery of the mediation request, then, upon the Grantor’s continued agreement not to
proceed with the disputed use or activity pending resolution, either party may refer the dispute to
binding arbitration by request made in writing and in accordance with New Hampshire RSA 542.
Within thirty (30) days of the receipt of such a request, the parties shall select a single impartial
arbitrator to hear the matter. The arbitrator shall be an attorney licensed to practice law in New
Hampshire with experience in conservation easements and applicable training and experience as
an arbitrator. The arbitrator shall be mutually agreed upon by the Grantor and Grantee.
Judgment upon the award rendered by the arbitrator may be enforced in any court of competent
jurisdiction. The arbitrator shall be bound by and follow the substantive law of New Hampshire
and the applicable provisions of the United State Internal Revenue Code. The arbitrator shall
render a decision within thirty (30) days of the arbitration hearing. Arbitration shall be
conducted in Durham, New Hampshire.

D. If the parties do not agree to resolve the dispute by arbitration, or if the parties are unable
to agree on the selection of an arbitrator, then either party may bring an action at law or in equity
in any court of competent jurisdiction to enforce the terms of this Easement, to enjoin the
violation by permanent injunction, and to require the restoration of the Property to its condition
prior to the breach and for such damages as appropriate.

E. Notwithstanding the availability of mediation and arbitration to address disputes
concerning the consistency of any proposed use or activity with the purposes of this Easement, if
the Grantee believes that some action or inaction of the Grantor or a third party is causing
irreparable harm or damage to the Property, the Grantee may seek a temporary restraining order,
preliminary injunction or other form of equitable relief from any New Hampshire court of
competent jurisdiction to cause the cessation of any such damage or harm pending resolution of
any dispute in accordance with this Section 13.

14. MERGER

The Grantor and Grantee explicitly agree that it is their express intent, forming a part of the
consideration hereunder, that the provisions of the Easement set forth herein are to last in
perpetuity, and that to that end no purchase or transfer of the underlying fee interest in the
Property by or to the Grantee or any successor or assign shall be deemed to eliminate the
Easement, or any portion thereof, granted hereunder under the doctrine of “merger” or any other

legal doctrine.

The Grantee, by accepting and recording this Easement, agrees to be bound by and to
observe and enforce the provisions hereof and assumes the rights and responsibilities
herein granted to and incumbent upon the Grantee, all in the furtherance of the
conservation purposes for which this Easement is delivered.

This Property is not the homestead of the Grantor or any other person.
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IN WITNESS WHEREOF, Grantor has hereunto set his hand(s) thise T i day of

_ Necadn2004,
%MJ

Daniel G. Miner, Grantor

President of the Board, Mill Pond Center, Inc.
Duly authorized

STATE OF NEW SHIRE
COUNTY O SS.

On this day of ML 2004 before me personally
appear ' known to me, or satisfactorily proven, to be the person whose
name is subscribéd to the foregoing instrument, and acknowledged that he executed the same as
his free act and deed for the purposes therein contained.

Type or Print Name:
Notary Public/Justiee-of thePeace
My commission expires:
BARBARA LANDGRAF: AT ey
! l"‘-l? ‘1;;"“".. %
My Commission Expires July 14,2000 ¢ o3+ 1",
: ‘*J,o' ’rn S "a\‘::':
i3: A t' -/ g
i% 04 o P
"ZA'" q\b o
{"“5 e 'nm"_ﬁ \..‘.:
7y, e o
"""fmmm'.m“'&
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ACCEPTED: ROCKINGHAM LAND TRUST

o, Bitrnn Dltpton

Title: President
Duly Authorized

Date: {hm@ i{, mg

STATE OF NMI—HRE
COUNTY OF , S8.

"

Onthjs 248 dayof , 2004, before me personally appeared
Qoa ASMA e(Cw of Rockingham Land Trust, known to me, or satisfactorily

proven, to be the person whose name is subscribed to the foregoing instrument, and
acknowledged that he/she executed the same as his/her free act and deed for the purposes therein

contained.

S T

Type or Print Name:
Notary Public/Fusticcof-the-Peace

My commission expires:

= s
= qo R~
- 4
Z 4b‘r =5 I "bé?
%, AR 5
I,, Penunnt \\\
¢/ O
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EXECUTO ST ACCEPTED: TOWN OF DURHAM

By:

Title: Town Administrator
Duly Authorized

Date: \2\‘&\5‘[;

STATE OF NEW PSHIRE
COUNTY OF foeMuvcS&n | ss.

Onthis_ 94 day of )ec_enf~ 2004, before me personally appeared
I Qdd Se E é ,» Town Administrator of the Town of Durham, known to me, or
satisfactorily provéf, to be the person whose name is subscribed to the foregoing instrument, and
acknowledged that he/she executed the same as his/her free act and deed for the purposes therein
contained.

C—~ ¢ T

Type or Print Name:
Notary Public/fusticeof-the-Peace

My commission expires:

\\\“\\\\mumm,,”
)

% 4 ': 'y
- o
6"’,’ 'ln..&@-";&
’I’I ~ HP\ \\\\\

i
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Appendix “A”
Easement Area

A certain parcel of land with the buildings thereon if any in the Town of Durham, County of
Strafford, State of New Hampshire, and shown as “Easement Area” on a plan entitled,
“Conservation Easement Plan for Mill Pond Center, 50 Newmarket Road, Durham, New
Hampshire” dated March 5, 2003 with revisions through May 10, 2004, and recorded in the
Strafford County Registry of Deeds as Plan No. 7% - 31 , being more particularly
bounded and described as follows:

Beginning at the northeasterly corner thereof at a rebar at the end of a stonewall at land now or
formerly of the Mill Pond Trust and Newmarket Road (Route 108), thence running along a
stonewall and said Route 108 on the following six courses and distances: South 13° 38' 22" West
123.80 feet to a point; thence South 20° 28' 22" West 98.90 feet to a point; thence South 27° 45'
22" West 79.40 feet to a point; thence South 35° 20' 22" West 88.90 feet to a point; thence South
46° 04' 22" West 45.30 feet to a point; and thence South 52° 15' 22" West 105.10 feet to a point
at land now or formerly of Core Health Services, Inc.; thence turning and running along land of
said Core Health Services, Inc. and stonewalls on the following three courses and distances:
North 60° 08' 38" West 7.40 feet to a point; thence North 13° 54' 11" West 48.70 feet to a drill
hole; and thence North 34° 12' 55" West 215.76 feet to a magnetic nail set in the intersection of
stonewalls; thence turning and running along land of Mill Pond Center, Inc. not retained within
the “Easement Area” (the “Exclusion Area”) on the following eight courses and distances: North
89° 15' 00" West 430 feet to a rebar; thence South 70° 03' 16" West 46.01 feet to a point; thence
North 45° 00' 00" West 28 feet to a rebar; thence North 32° 00' 00" East 68 feet to a point; thence
North 20° 00' 00" East 140 feet to a rebar; thence North 53° 00’ 00" West 135 feet to a rebar;
thence North 53° 00' 00" West 180 feet to a rebar; and thence South 41° 30’ 00" West 210 feet to
a rebar at land now or formerly of Richard J. Higgins and Doreen C. Higgins; thence turning and
running along land of said Higgins, North 52° 03' 57" West 181.74 feet through a one inch bar
found to the bank of the Oyster River; thence turning and running along the Oyster River in a
generally northeasterly direction approximated by a tie line running North 40° 16' 46" East
433.83 feet to a drill hole in a boulder at land now or formerly of Edward Tillinghast and/or the
Mill Pond Trust; thence turning and running along said land, South 57° 10' 03" East 328 feet
through an iron pipe to a rebar; thence continuing along the same course, a distance of 70 feet to
a rebar; thence continuing along the same course, a distance of 314.40 feet through a 3/8 inch
iron rod to a rebar at a two feet wide stone box culvert; thence turning and running South 82° 04'
58" East 475.97 feet to the point of beginning. Said parcel containing 434,315 square feet, more
or less, including “Area A” as shown on said plan.

Meaning and intending to be a portion of the premises described in a Deed from
Wilburn O. Bonnell and Deborah Pierce Bonnell to Mill Pond Center, Inc. dated March 1, 2002,

and recorded in the Strafford County Registry of Deeds at Book 2469 Page 214.
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Area A

A certain parcel of land with the buildings thereon if any in the Town of Durham, County of
Strafford, State of New Hampshire, and shown as “Area A” on a plan entitled, “Conservation
Easement Plan for Mill Pond Center, 50 Newmarket Road, Durham, New Hampshire” dated
March 5, 2003 with revisions through May 10, 2004, and recorded in the Strafford County
Registry of Deeds as Plan No. __ 7%-32) , being more particularly bounded and described
as follows:

Beginning at the northerly most corner thereof, at land now or formerly of the Mill Pond Trust,
thence turning and running along land of the Mill Pond Trust, South 57° 10' 03" East 70 feetto a
rebar; thence turning and running along other land included in the “Easement Area” on the
following four courses and distances: South 11°00' 00" East 32 feet to a point; thence South 18°
30' 00" East 80 feet to a point; thence South 03° 00' 00" West 39.78 feet to a point; and thence
South 44° 30' 00" West 157.29 feet to a rebar at the “Exclusion Area”; thence turning and

_running along the “Exclusion Area”, North 53° 00' 00" West 135 feet to a point; thence turning
and running along other land of the “Easement Area”, North 22° 00' 00" East 25 feet to a point;
thence turning and running North 31° 00' 00" East 215 feet to a point; thence turning and running
North 49° 06' 17" East 12.89 feet to the point of beginning. Said “Area A” containing 37,318
square feet, more or less.

Meaning and intending to be a portion of the premises described in a Deed from
Wilburn O. Bonnell and Deborah Pierce Bonnell to Mill Pond Center, Inc. dated March 1, 2002,
and recorded in the Strafford County Registry of Deeds at Book 2469 Page 214,
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Appendix “B”
Exclusion Area

A certain parcel of land with the buildings thereon if any in the Town of Durham, County of
Strafford, State of New Hampshire, and shown as “Exclusion Area” on a plan entitled,
“Conservation Easement Plan for Mill Pond Center, 50 Newmarket Road, Durham, New
Hampshire” dated March 5, 2003 with revisions through May 10, 2004, and recorded in the
Strafford County Registry of Deeds as Plan No. _ 28-3 , being more particularly
bounded and described as follows:

Beginning at the southwesterly most corner thereof at land now or formerly of

Charles H. Leighton at a point near a one inch t-bar; thence running along Newmarket Road,
North 62° 13' 22" East 91.80 feet to a point; thence turning and running North 64° 27' 22" East
148.30 feet to a rebar at a stonewall at land now or formerly of Core Health Services, Inc.;
thence turning and running along land of said Core Health Services, Inc. and a stonewall, North
34°48' 23" West 224.17 feet to a magnetic nail set in the intersection of stonewalls; thence
turning and running along a stonewall, North 55° 33' 43" East 319.04 feet to a magnetic nail set
in the intersection of stonewalls; thence turning and running along other land of Mill Pond
Center, Inc. included in the “Easement Area” on the following eight courses and distances:
North 89° 15' 00" West 430 feet to a rebar; thence South 70° 03' 16" West 46.01 feet to a point;
thence North 45° 00' 00" West 28 feet to a rebar; thence North 32° 00' 00" East 68 feet to a point;
thence North 20° 00' 00" East 140 feet to a rebar at “Area A”; thence turning and running along
“Area A” North 53° 00' 00" West 135 feet to a rebar; thence turning and running along the
“Easement Area”, North 53° 00' 00" West 180 feet to a rebar; and thence South 41° 30" 00" West
210 feet to a rebar at land now or formerly of Richard J. Higgins and Doreen C. Higgins; thence
turning and running along land of said Higgins, South 52° 03' 57" East 57.66 feet to a one inch t-
bar; thence continuing along land of said Higgins, South 43° 58' 24" West 199.90 feet to a one
inch iron rod; thence turning and running South 42° 05' 08" East 505.03 feet along land of said
Higgins and land of Thomas L. Hutchinson and Heidi S. Hutchinson to a one inch t-bar at land
now or formerly of Charles H. Leighton; thence turning and running along land of said Leighton,
South 71° 34' 38" East 161.45 feet to a point; thence continuing along land of said Leighton,
South 27° 46’ 38" East 110 feet to the point of beginning. Said “Exclusion Area” containing

317,180 square feet, more or less.

Meaning and intending to be a portion of the premises described in a Deed from
Wilburn O. Bonnell and Deborah Pierce Bonnell to Mill Pond Center, Inc. dated March 1, 2002,

and recorded in the Strafford County Registry of Deeds at Book 2469 Page 214.
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