
 

 
 
PART C.  STANDARDS 
 

 
ARTICLE XIX 

CONSERVATION SUBDIVISIONS 
 
175-107. Conservation Subdivisions. 
 
The Town of Durham’s Master Plan 2000 recommends that conservation subdivisions, in which a 
substantial portion of the site is set aside as permanent, common open space, be the primary form 
of residential development in the community.  The provisions of this section govern the design 
and development of conservation subdivisions.  The process for the design of conservation 
subdivisions, as set forth in the Town’s Subdivision Regulations, requires that key natural, 
historic, archeological, and cultural features on the site be identified for protection and the 
development planned to protect these resources. 
 

A. Purpose.  The purposes of these provisions are to assure that conservation subdivisions 
developed in the Town of Durham: 

 
1.  Preserve those areas of the site that have the highest value for conservation purposes; 
 
2.  Preserve identified historic, known archeological and identified cultural features 

located on the site: 
 
3. Locate the buildings and structures on those portions of the site that are most 

appropriate for development considering both the development suitability of the site 
and its conservation value; 

 
4. Create continuous open spaces or “greenways” by linking the common open spaces in 

adjoining subdivisions wherever possible; and 
 
5. Minimize the impact of residential development on the Town, neighboring properties, 

and the natural environment. 
 

B.  Applicability.  All residential subdivisions in the Residence A District, Residence B 
District, Residence Coastal District and the Rural District shall be developed as 
Conservation Subdivisions in accordance with the provisions of this section and the 
Town’s Subdivision Regulations unless the subdivision is exempt from this requirement 
based upon subsection C. below. 
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C.  Exempt Subdivisions.  A subdivision shall be exempt from the Conservation Subdivision 
requirement if the Director of Planning and Community Development determines that the 
proposal meets one of the criteria set forth in subsection D. below.  If the Director 
determines that a subdivision is exempt, the Director shall provide written notice to the 
applicant, all abutters, the chair of the Planning Board, and the chair of the Conservation 
Commission within five (5) business days after making the determination.  An applicant, 
an abutting property owner, or the Conservation Commission may appeal the Director’s 
determination to the Planning Board.  The appeal shall be made in writing within thirty 
(30) days of the Director’s determination.  The Planning Board shall hold a public hearing 
on the appeal.  The review by the Planning Board shall be based upon the materials 
submitted to the Director and the testimony at the public hearing.  The Planning Board 
may affirm or change the decision of the Director.  Until the appeal is decided, the 
Planning Board shall not process an application for the approval of a conventional 
residential subdivision for the subject site. 

 
D.  Exemption Criteria.  The Director of Planning and Community Development shall find 

that a proposed subdivision is exempt from the requirement that a subdivision be 
developed as a Conservation Subdivision only if the proposed subdivision meets one of 
the following criteria.  In determining if the criteria are met, any lot that has been or will 
be transferred to a qualified conservation organization as such term is defined in Section 
170(h)(3) of the Internal Revenue Code of 1986 (Code) or any successor section, and the 
regulations promulgated thereunder, which organization is organized and operated 
primarily for one of the conservation purposes specified in Section 170(h)(4)(A) of the 
Code, and will be restricted to conservation use in perpetuity, shall not be counted as a lot 
for the purpose of this provision. 

 
1. The subdivision will consist of three (3) or fewer lots accommodating a total of not 

more than three (3) dwelling units and there will be no potential for the future 
subdivision of the parcel or any of the lots created by the subdivision nor for the 
construction of additional dwelling units on any of the lots, or 

 
2. The subdivision will consist of lots, all of which will have a minimum lot area of four 

hundred thousand (400,000) square feet , and there will be no potential for the future 
subdivision of the parcel or any of the lots created by the subdivision nor for the 
construction of additional dwelling units on any of the lots, or 

 
3. The subdivision will consist of three (3) or fewer lots accommodating a total of not 

more than three (3) dwelling units, there is additional land that may be developable in 
the future for which a Conceptual Long Range Development Plan meeting the 
requirements of subsection N. will be prepared, all lots being created as part of the 
exempt subdivision will be consistent with and incorporated into the long range plan 
as part of a conservation subdivision, and no additional lots will be created in the 
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future that are not part of a conservation subdivision, or 
 
4. The subdivision will create not more than one additional lot accommodating one (1) 

dwelling unit and no other lots have been created from the parcel within the preceding 
seven (7) year period. 

 
E.  Maximum Development Density.  The maximum number of dwelling units that may be 

developed in a Conservation Subdivision shall be determined by dividing the calculated 
Usable Area of the parcel by the required Minimum Usable Area Per Dwelling Unit for 
the district in which the subdivision is located (see Section 175-54, Table of Dimensional 
Requirements) and rounding down to the maximum allowed whole number of units.  If the 
parcel is located in more than one district, the maximum number of units allowed on the 
portion of the parcel in each district shall be calculated separately and the allowed 
maximum number of units (including fractional units) in each district shall be added 
together and then rounded down to the allowed number of whole units.  If the subdivision 
involves only part of a parcel, the Usable Area shall be calculated for that portion of the 
parcel proposed to be included in the subdivision and the determination of the maximum 
number of dwelling units within the subdivision determined based upon that Usable Area. 
The Planning Board shall not approve a plan for a Conservation Subdivision that provides 
for the development of more dwelling units than the maximum number determined by this 
section. 

 
F.  Lots in a Conservation Subdivision.  Residences in a Conservation Subdivision may be 

located on individual residential lots, or on common lots with more than one dwelling unit 
on a lot, or a combination thereof.  If more than one dwelling unit will be located on a lot, 
the ownership and management arrangements for that lot, and the units thereon, shall be 
detailed as part of the subdivision application and those arrangements shall be subject to 
approval by the Planning Board in accordance with the Subdivision Regulations. 

 
G.  Individual Lot Sizes.  If individual lots are created as part of a Conservation Subdivision, 

the lots shall conform to the following minimum lot size requirements: 
 

1.  Any lot that has its required lot frontage on a public street that existed as of July 1, 
2003 shall conform to the minimum lot size requirement for the district in which it is 
located (see Section 175-54, Table of Dimensional Requirements). 

 
2.  Any lot that has its required lot frontage on a public street created after July 1, 2003, 

including streets to be developed as part of the subdivision or private ways, may be 
smaller than the required minimum lot size for the district in which it is located.  The 
size of the individual lots shall be shown on the subdivision plan and shall be subject 
to Planning Board approval based upon its finding that the lot sizes will allow for the 
creation of a high quality living environment for the residents of the subdivision and 
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provide for adequate sewage disposal, but in no case shall any lot served by a private 
wastewater disposal system be less than ten thousand (10,000) square feet in area. 

 
H.  Individual Lot Frontages.  If individual lots are created as part of a Conservation 

Subdivision, the lots shall conform to the following minimum lot frontage requirements: 
 

1. Any lot that has its required lot frontage on a public street that existed as of July 1, 
2003 shall conform to the minimum lot frontage requirement for the district in which it 
is located (see Section 175-54, Table of Dimensional Requirements). 

 
2. Lots that have frontage on a public street shall be laid out to minimize the number of 

curb cuts onto the public street through the use of shared or common driveways or 
other methods.  In no case, shall two adjacent driveways be located on a public street 
that existed as of July 1, 2003 unless the driveways are separated by at least one 
hundred (100) feet or such other greater distance as required by other provisions of 
this ordinance. 

 
3. Any lot that has its required lot frontage on a public street created after July 1, 2003, 

including streets to be developed as part of the subdivision or private ways, may have 
less frontage than the required minimum lot frontage for the district in which it is 
located.  The amount of frontage for the individual lots shall be shown on the 
subdivision plan and shall be subject to Planning Board approval based upon its 
finding that the lot frontages will allow for the creation of a high quality living 
environment for the residents of the subdivision and provide adequate access to the 
residences and other facilities, but in no case shall any lot have less than fifty (50) feet 
of lot frontage. 

 
I.   Common Open Space.  A Conservation Subdivision shall provide for the permanent set 

aside and protection of common open space meeting the following requirements: 
 

1.  The amount of common open space provided within the subdivision shall be equal to or 
greater the sum of the following: 

 
a. the percentage of the calculated Usable Area set forth below, plus 
b. the unsuitable area of the parcel that is deducted from the gross area of the site to 

determine the Usable Area.  
 
The minimum percentage of the usable area that shall be set aside for common open space 
shall be as follows: 

 
Residence A District  Thirty (30) percent 
Residence B District  Forty (40) percent 
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Residence Coastal District Fifty (50) percent 
Rural District   Fifty (50) percent 
All other districts  Fifty (50) percent 

 
If the parcel is located in two or more districts, the percentage of the usable area located in 
each district shall be calculated and the required minimum percentage of the usable area 
set aside for open space determined based upon the weighted average of the percentages 
for the various districts. 

 
2.  The location and layout of the common open space shall conform to the standards and 

process set forth in the Subdivision Regulations. 
 
3.  The common open space in a Conservation Subdivision shall not be used as the 

location for dwelling units or other nonresidential buildings or parking except as 
provided for below and shall only be used for the following purposes: 

 
a. The conservation and protection of natural resource areas, wildlife habitats, 

scenic features or views, identified cultural or historic features such as stone 
walls, graveyards or cemeteries, and similar identified features or resources 

 
b. Passive and active outdoor recreation uses and facilities included related 

accessory structures and buildings that are compatible with the overall scale 
and character of the subdivision provided that any building shall have a gross 
floor area of less than two hundred (200) square feet and the total gross floor 
areas of all such buildings shall be less than one thousand (1000) square feet 

 
c. Indoor community or recreational facilities that primarily serve residents of the 

subdivision, have a total gross floor area for all such facilities of less than two 
thousand (2,000) square feet, and are compatible with the overall scale and 
character of the subdivision 

 
d. Forest management and agricultural uses including animal husbandry that are 

specifically approved by the Planning Board as part of the subdivision 
approval 

 
e. Support facilities necessary for the subdivision including community wells, 

stormwater management facilities, underground utility lines and related 
facilities such as sewer pump stations, small community storage buildings, and 
similar buildings and structures that are needed for the operation of the 
subdivision but not including personal storage buildings or sheds 

 
f. Individual or group underground wastewater disposal systems or parts thereof, 
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provided that this use was approved as part of the subdivision plan and that 
appropriate legal arrangements are established and approved by the Planning 
Board for the maintenance and operation of these facilities  

 
g. Other appropriate uses that are compatible with the overall scale and character 

of the subdivision and that are specifically approved by the Planning Board 
 

4. Permanent provisions for the use, ownership, and maintenance of the common open 
space including provisions for screening and buffering shall be established subject to 
approval by the Planning Board as part of the approval of the subdivision in 
accordance with the Subdivision Regulations. 

 
5. Appropriate legal mechanisms for the on-going maintenance and stewardship of the 

common open space shall be established, including the creation of a stewardship 
account or payment to the Town’s Stewardship Fund as set forth in the Subdivision 
Regulations, subject to approval by the Planning Board as part of the approval of the 
subdivision in accordance with the Subdivision Regulations. 

 
J. Front Yard Setbacks. 

 
1. The minimum front yard setback for any lot with its required lot frontage on a public 

street in existence as of July 1, 2003 shall be the required minimum setback for the 
type of street and the district in which the subdivision is located (see Section 175-54, 
Table of Dimensional Requirements) or thirty (30) feet whichever is greater. 

 
2. The minimum front yard setback for any lot with its required lot frontage on a public 

street created after July 1, 2003, including streets to be developed as part of the 
subdivision or private ways, may be less than that required by the district regulations. 
 The size of the minimum setback shall be shown on the subdivision plan, may vary 
from lot to lot or in different areas of the subdivision, and shall be subject to Planning 
Board approval based upon its finding that the setbacks will allow for the creation of 
a high quality living environment for the residents of the subdivision and provide for 
adequate privacy and public safety. 

 
3. If the approved front yard setback for any lot is less than that required by the 

requirements of the district in which the subdivision is located (see Section 175-54, 
Table of Dimensional Requirements), any garage with garage doors that face the 
street, whether attached or detached, shall be located so that the front wall of the 
garage is located at least two (2) feet behind the front wall of the principal building.  
This requirement shall not apply to a garage located in the basement of a single-
family home. 

 
4. If the approved front yard setback for any lot is less than that required by the 

requirements of the district in which the subdivision is located (see Section 175-54, 
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Table of Dimensional Requirements), any accessory building shall be located so that  
the front wall of the accessory building is located at least two (2) feet behind the front 
wall of the principal building.  

 
K.  Side and Rear Yard Setbacks. 

 
1. When a side or rear yard of a lot containing a residence or other building abuts the 

external perimeter or property line of a Conservation Subdivision, the minimum side 
and rear yard setbacks shall be the required minimum setback for the district in which 
the subdivision is located (see Section 175-54, Table of Dimensional Requirements) 
unless the streetscape buffer requirements of L. result in a greater setback . 

 
2. The minimum side and rear yard setbacks from internal property lines within a 

Conservation Subdivision may be less than the required setbacks established by the 
district regulations (see Section 175-54, Table of Dimensional Requirements).  The 
size of the minimum setbacks shall be shown on the subdivision plan, may vary from 
lot to lot or in different areas of the subdivision, and shall be subject to Planning 
Board approval based upon its finding that the setbacks will allow for the creation of 
a high quality living environment for the residents of the subdivision and provide for 
adequate privacy and public safety. 

 
3. In all cases, the separation distance between principal buildings within the 

subdivision, whether on the same lot or on different lots, shall conform to the 
requirements of the Town’s building code and the NFPA fire protection codes based 
upon the type of construction and the use of the buildings. 

 
L. Streetscape Buffer Adjacent to Existing Public Streets.  A vegetated buffer strip shall be 

maintained along any public street existing as of July 1, 2003 that is adjacent to a 
Conservation Subdivision to minimize the visual impact of the Conservation Subdivision 
on the streetscape.  The depth of the buffer strip shall be at least three times the minimum 
front yard setback requirement for the zoning district in which the parcel is located and 
the type of street (see Table of Dimensional Requirements) or one hundred (100) feet 
whichever is greater.  This provision shall be reduced to twenty-five (25) feet for 
individual residential lots that front on public streets that existed as of July 1, 2003.  No 
parking, buildings, structures, or recreational facilities shall be permitted within this 
buffer strip but accessory structures such as signs, walls, underground utility structures, 
and drainage facilities may be located within this buffer.  The buffer strip may be crossed 
by driveways or access drives that run essentially perpendicular to the street.  The buffer 
strip shall be naturally vegetated or landscaped in accordance with the landscaping 
provisions of Article XXII and the treatment shall be subject to approval by the Planning 
Board as part of the approval of the subdivision.  Appropriate legal mechanisms shall be 
established by the subdivider, subject to approval by the Planning Board as part of the 
approval of the subdivision, to assure that the buffer strip will be permanently protected 
and maintained. 
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M. Perimeter Buffer.  A vegetated buffer strip shall be maintained along the external 

perimeter or property line of the Conservation Subdivision to minimize the impact of the 
Conservation Subdivision on abutting properties.  The width of the buffer strip shall be at 
least the minimum setback requirement for the zone in which the subdivision is located.  
If the subdivision abuts a water body or wetland, the width and treatment of the buffer 
shall be consistent with the requirements of the Wetland Conservation Overlay District 
and/or the Shoreland Protection Overlay District.  No parking, buildings, structures, 
access roads or driveways, or recreational facilities shall be permitted within this buffer 
strip but accessory structures such as walls, underground utility structures, and drainage 
facilities may be located within this buffer.  The buffer strip shall be naturally vegetated 
or landscaped in accordance with the landscaping provisions of Article XXII and the 
treatment shall be subject to approval by the Planning Board as part of the approval of the 
subdivision.  Appropriate legal mechanisms shall be established by the subdivider, 
subject to approval by the Planning Board, to assure that the buffer strip will be 
permanently protected and maintained. 

 
N. Conceptual Long Range Development Plan.  When a Conservation Subdivision will not 

utilize the entire parcel and there is potential for future subdivision or development of the 
parcel or any of the lots being created, the application for subdivision approval shall 
include a Conceptual Long Range Development Plan showing the potential utilization of 
the lots and the balance of the parcel not being subdivided.  The Long Range Plan is 
intended to be conceptual in nature, to rely on published data about natural resources 
relevant to the parcel and the built environment, and to demonstrate that the current 
subdivision proposal will not compromise important conservation values or the long term 
development of the parcel as a Conservation Subdivision.  This plan shall show the 
relationship of the proposed subdivision area to the balance of the parcel and to adjacent 
land. This plan shall analyze the conservation and development potential of the 
remaining area of the parcel and shall show, in general terms, the potential street 
network, open space areas, and development areas in a manner that demonstrates that 
both the proposed development and the future development can occur so that it conforms 
to the requirements for Conservation Subdivisions and preserves the significant natural 
resource and conservation values of the entire parcel. 

 
175-108. Stewardship Fund. 
 
 Payments to the Town to provide for the periodic monitoring of conformance with the 

conservation restrictions on common open space shall be deposited in the Town’s 
Stewardship Fund.  The Stewardship Fund shall be maintained as a separate trust account 
and shall be used only for the monitoring of conservation restrictions.  The use of the Fund 
shall be managed by the Town’s Conservation Commission.  The Commission shall provide 
the Town Council with an annual accounting of the use of the fund. 

 
 


